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This action is responsive to the amendment and remarks file on 6/26/07. 
Claims 1-23, and 25-33 are presented for further examination. 

DETAILED ACTION 
Response to Arguments 
Applicant's arguments with respect to claims 1-23, and 25-33 have been considered but 
are moot in view of the new ground(s) of rejection. 

Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
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Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection 
is appropriate where the conflicting claims are not identical, but at least one examined 
application claim is not patentably distinct from the reference claim(s) because the examined 
application claim is either anticipated by, or would have been obvious over, the reference 
claim(s). See, e.g., In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re 
Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re 
Vogel 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 1-23, and 25-33 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-5, 9-25, 29-33 of 
copending Application No. 10/637,305. Although the conflicting claims are not identical, they 
are not patentably distinct from each other because. 

Claim(s) 1-5, 9-15, 19-25, and 29-33 of Paten/Application # 10/637305 contain(s) every 
element of claim (s) 1-33 of the instant application and thus anticipated the claim(s) of the instant 
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application. Claim(s) 1-23, and 25-33 of the instant application therefore is/are not patently 
distinct from the co-pending application. 

This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-23, and 25-33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Vepa et al hereinafter Vepa (US 6,490,632) in view of Bain et al hereinafter Bain (US 
2004/0205250). 

1 . Referring to Claims 1 , 8, 1 1 , 14, 20, 25, and 3 1 ,Vepa disclosed a method for processing a 
packet to transmit on a network in a host system including a plurality of network adaptors, 
comprising: receiving at a first network adaptor a packet (refer to Col 6, Lines 23-24); 
performing, within the first network adaptor, load balancing operations to select one network 
adaptor to transmit the received packet (the server 190 and the interface cards are one entity, 
therefore, the first load balancing operation is operated within the first network adaptor, refer to 
Col 7, Lines 5-20, and Col 8, Lines 38-53); and if the determined network adaptor is a second 
network adaptor, then forwarding, with the first network adaptor, the received packet to the 
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second network adaptor (whichever the NIC being selected, the packet will be forward to the 
selected one, refer to Col 10, Lines 8-35). 

Although Vepa disclosed the invention substantially as claimed, Vepa is silent regarding load 
balancing algorithm is being utilized and also utilized the load balancing algorithm to select 
which port to transmit the data to. 

Bain, in an analogous art, discloses the load balancing algorithm is being utilized (in the 
computer system, each adaptor/server utilized the load-balancing algorithm to determine which 
adaptor/server has the least of work, and then sent out the package/data utilizing the load 
balancing algorithm again/a second load balancing algorithm, refer to 0035, 0038-0039) and also 
utilized the load balancing algorithm to select which port to transmit the data to (a load balancing 
algorithm and a complementary load-balancing algorithm is being used, refer to 0042-0045). 
Hence, providing the functionalities as disclosed by Bain, would be desired for a user to ensure 
that requests from the client and corresponding responses from internal servers are processed by 
the same external network interface server. 

Therefore, at the time of the invention, it would have been obvious to one of ordinary skill in the 
art to modify the system of Vepa by including the features disclosed by Bain. 

2. Referring to Claims 2, 15 and 26, Vepa disclosed determining, with the first network 
adaptor, whether the first network adaptor is a primary network adaptor or a secondary network 
adaptor (the network adaptor that is functioning, is the primary adaptor, refer to Col 13, Lines 
24-41); and transmitting, with the first network adaptor, the received packet over a network if the 
first network adaptor is the secondary network adaptor, wherein the first network adaptor 
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performs the load balancing operations if the first network adaptor is the primary network 
adaptor (a load balancing which determined the selected NIC, which is the primary adaptor, and 
the secondary adaptor is only a substitute and did not perform the load balancing in order to 
determined it, refer to Col 13, Lines 25-41). 

Although Vepa disclosed the invention substantially as claimed, Vepa is silent regarding load 
balancing algorithm is being utilized and also utilized the load balancing algorithm to select 
which port to transmit the data to. 

Bain, in an analogous art, discloses the load balancing algorithm is bqing utilized (in the 
computer system, each adaptor/server utilized the load-balancing algorithm to determine which 
adaptor/server has the least of work, and then sent out the package/data utilizing the load 
balancing algorithm again/a second load balancing algorithm, refer to 0035, 0038-0039) and also 
utilized the load balancing algorithm to select which port to transmit the data to (a load balancing 
algorithm and a complementary load-balancing algorithm is being used, refer to 0042-0045). 
Hence, providing the functionalities as disclosed by Bain, would be desired for a user to ensure 
that requests from the client and corresponding responses from internal servers are processed by 
the same external network interface server. 

Therefore, at the time of the invention, it would have been obvious to one of ordinary skill in the 
art to modify the system of Vepa by including the features disclosed by Bain. 

3. Referring to Claims 3 and 27, Vepa disclosed wherein the load balancing operations are 
only performed in the primary network adaptor (a load balancing which determined the selected 
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NIC, which is the primary adaptor, and the secondary adaptor is only a substitute and did not 
perform the load balancing in order to determined it, refer to Col 13, Lines 25-41.). 
Although Vepa disclosed the invention substantially as claimed, Vepa is silent regarding load 
balancing algorithm is being utilized and also utilized the load balancing algorithm to select 
which port to transmit the data to. 

Bain, in an analogous art, discloses the load balancing algorithm is being utilized (in the 
computer system, each adaptor/server utilized the load-balancing algorithm to determine which 
adaptor/server has the least of work, and then sent out the package/data utilizing the load 
balancing algorithm again/a second load balancing algorithm, refer to 0035, 0038-0039) and also 
utilized the load balancing algorithm to select which port to transmit the data to (a load balancing 
algorithm and a complementary load-balancing algorithm is being used, refer to 0042-0045). 
Hence, providing the functionalities as disclosed by Bain, would be desired for a user to ensure 
that requests from the client and corresponding responses from internal servers are processed by 
the same external network interface server. 

Therefore, at the time of the invention, it would have been obvious to one of ordinary skill in the 
art to modify the system of Vepa by including the features disclosed by Bain. 

4. Referring to Claims 4, 16 and 28, Vepa disclosed wherein performing the load balancing 
operations comprises: determining one network adaptor as a function of a destination network 
address to which the received packet is to be transmitted over the network. 
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5. Referring to Claims 5 and 19, Vepa disclosed wherein the network address comprises one 
of an Internet Protocol address and Fibre Channel address (refer to Col 8, Lines 32). 

6. Referring to Claims 6, 17 and 29, Vepa disclosed wherein determining one network 
adaptor as the function of the target network address comprises using a hash algorithm to select 
one network adaptor based on the target network address (refer to Col 6, Lines 10-30). 

7. Referring to Claims 7, 18, and 30, Vepa disclosed wherein performing the load balancing 
operations comprises: determining one network adaptor based on a relative load of each of the 
network adaptors (refer to Col 10, Lines 30-40). 

Although Vepa disclosed the invention substantially as claimed, Vepa is silent regarding load 
balancing algorithm is being utilized and also utilized the load balancing algorithm to select 
which port to transmit the data to. 

Bain, in an analogous art, discloses the load balancing algorithm is being utilized (in the 
computer system, each adaptor/server utilized the load-balancing algorithm to determine which 
adaptor/server has the least of work, and then sent out the package/data utilizing the load 
balancing algorithm again/a second load balancing algorithm, refer to 0035, 0038-0039) and also 
utilized the load balancing algorithm to select which port to transmit the data to (a load balancing 
algorithm and a complementary load-balancing algorithm is being used, refer to 0042-0045). 
Hence, providing the functionalities as disclosed by Bain, would be desired for a user to ensure 
that requests from the client and corresponding responses from internal servers are processed by 
the same external network interface server. 
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Therefore, at the time of the invention, it would have been obvious to one of ordinary skill in the 
art to modify the system of Vepa by including the features disclosed by Bain. 

8. Referring to Claims 9, 12, 21, and 32, wherein the device driver does not perform load 
balancing operations when selecting one of the plurality of network adaptors to receive the 
packet (refer to Col 7, Lines 50-60). 

9. Referring to Claims 10, 13, 22, and 33, wherein the device driver further performs: 
detecting a failure of one network adaptor designated as the primary network adaptor; 
determining an available network adaptor to function as the primary network adaptor, wherein 
subsequently received packets are transmitted to the determined network adaptor; configuring a 
register within the determined network adaptor to cause the determined network adaptor to 
operate as the primary network adaptor and perform load balancing operations (refer to Col 13, 
Lines 25-41). 

10. Referrining to Claim 23, Vepa disclosed a storage comprises a magnetic storage media 
(refer to NIC is a network interface card which is a removable card that stores information which 
is inherent a magnetic storage media). 

Conclusion 

Examiner's Notes: Examiner has cited particular columns and line numbers in the 
references applied to the claims above for the convenience of the applicant. Although the 
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specified citations are representative of the teachings of the art and are applied to specific 
limitations within the individual claim, other passages and figures may apply as well. It is 
respectfully requested from the applicant in preparing responses, to fully consider the references 
in entirety as potentially, teaching all or part of the claimed invention, as well as the context of 
the passage as taught by the prior art or disclosed by the Examiner. In the case of amending the 
claimed invention, Applicant is respectfully requested to indicate the portion(s) of the 
specification which dictate(s) the structure relied on for proper interpretation and also to verify 
and ascertain the metes and bounds of the claimed invention. 

Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
ho.wever, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Karen C. Tang whose telephone number is (571)272-31 16. The 
examiner can normally be reached on M-F 7-3. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Valencia Martin- Wallace can be reached on (571)272-3440. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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